City Of

Frazee

MINNESOTA

CITY COUNCIL MEETING AGENDA
March 13, 2023 ~ 6:00 p.m. ~ Frazee Fire Hall

ZOOM LINK
1. Call the Meeting to Order
2. Roll Call
3. Pledge of Allegiance
4. Open Forum
5. Consent Agenda
a. Meeting Minutes

b. Approval of Claims
c. Mayor’s Monthly Update

6. Old Business
a. Fire Hall Lighting Project
b. Contract for Project Engineer Services - Trail Plan (Heartland to Wannigan)

7. New Business
a. Sewer Line Over River
i. Resolution 0313-23A Resolution Ordering Feasibility Study
ii. Contract for Project Engineer Services - Feasibility Study — Main Lift
Station and Sewer Improvements
8. Addendum Items
a. Additional Bills
9. Adjournment
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https://us02web.zoom.us/j/89060532001

Consent Agenda

MINUTES — FEBRUARY 22, 2023
1. Call the Meeting to Order
a. Meeting called to order by Mayor Mark Flemmer at 4:30 PM at the Frazee
Event Center.

2. Roll Call

a. Members Present: Mark Flemmer, Andrea Froeber, Mark Kemper, Mike
Sharp, James Rader

b. Members Absent: None

c. Staff: Tina Hansmeier, Nancy Kiehl, Tanya Mastin, Stephanie Poegel, Kevin
Renolett, Larry Stephenson, Jolene Tappe, Donnie Tate, Tyler Trieglaff

d. Contracted Services: Kris Carlson & Chris Thorson — Ulteig; Jon Stewart, NS
Inspections

e. Guests: Hank Ludke, Karen Pifher, Polly Anderson (ZOOM) — FCDC; Jim
Froeber; Frazee Forum (ZOOM); Brikker Ware — Frazee Community Club

3. Pledge of Allegiance

4. Open Forum
a. FCDC provided an update on their trip to the State Capitol

i. Possibility of bond funding for moving the sanitary sewer line that
runs above the river above it to under the river. Ulteig estimates it
will cost $750,000 to $1,000,000

ii. The language for the Heartland Trail funding has been changed to
include the word “construction,” which will allow us to now receive
the funding.

5. Consent Agenda
a. Meeting Minutes
b. Gambling Permit for Smokey Hills Chapter of MN Deer Hunters Association
C. Gambling Permit for Frazee Firefighter’s Relief Association
M/S/CU: Sharp/Rader to approve consent agenda as presented.

6. Staff Reports
a. Event Center

i. February has been quiet.

ii. Rader is working with Bristlin’s on the leaking roof issues. Insulation
has been put in. They will come back once the ice is gone to research
the issues further.

iii. The busy season is now starting with the first event of the year this
weekend.

b. Fire Department — No Report
C. Liquor Store
i. February was quiet.
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ii. St. Patrick’s part will have Corn Beef & Cabbage dinner.
d. Police Department
i. 91 calls — 13 traffic
€. Rescue
i. 23 calls—8intown
ii. Discussing having the pancake breakfast again in June
iii. Currently have 11 members
f.  Public Works
i. 3,254,000 gallons water pumped, 539 pounds chlorine added, and 61
pounds fluorine added last month
ii. 2,240,000 gallons pumped to the waste waster treatment plant last
month
iii. 34/100” precipitation
iv. Water is running at 1 fire hydrant, Rader’s, and the blue Neighbor-to-
Neighbor building
v. The sewer line by Flemmer’s froze in the last few years — keeping an
eye onit.
g. Administrator
M/S/CU: Froeber/Sharp to change the March 22, 2023, meeting to March 29, 2023 due to
Poegel being at a conference.
M/S/CU: Kemper/Froeber to accept staff reports as given.

7. Old Business — None

8. New Business
a. Resolution 0222-23A — Record Retention Schedule
M/S/CU: Sharp/Rader to approve Resolution 0222-23A — Record Retention Schedule.
b. Fire Hall Lighting
M/S/CU: Sharp/Froeber to table until there is more explanation on the bid and rebate.

9. Addendum Items
a. Approval of Claims
M/S/CU: Kemper/Rader to approve claims as of today as presented.
b. Review of City Cash Accounts
M/S/CU: Rader/Kemper to approve December cash accounts as presented.
C. Frazee Clean Up Days & Adopt a Neighborhood
i. Discussion on the clean-up day
ii. Discussion on there being an “Adopt a Neighborhood” where the city
would provide garbage bags for residents to clean up the community
areas in their neighborhoods
M/S/CU: Rader/Froeber to have a Frazee Clean Up Day
d. Quiet Zone/Truck Route Sign
M/S/CU: Rader/Sharp to approve quote from Sign Solutions for $2,024.86 for quiet zone/truck
route signs.
e. Agenda Packet Printouts

March 13, 2023 Council Meeting Agenda Page 3 of 49



i. Discussion on going paperless. Requested paper packets will be
printed, remainder will be paperless

10. Adjournment
M/S/CU: Sharp/Rader to adjourn at 5:47 PM.
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Consent Agenda
APPROVAL OF CLAIMS
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Consent Agenda

MAYOR’S MONTHLY UPDATE
Notes from the Mayor - Mar 1t 2023

Youth ARVIG Scholarship trip sent to Jim Rader

Met with the Community Club about having businesses purchase banners for the light
poles. The Cost 125.00/banner Need 45? Draft Pictures given to council members. Form
sent out to sell Banners.

Met with MNDOT and the County Engineer, if we buy the signs, they will furnish poles
and installation for truck route. Sent to the council for approval, (Approved)

Quiet zone, City Engineer will work on permits requested by MNDOT and the County.
Received permits and sent to MNDOT

Post Office
o Stephanie to set up a zoom meeting with myself and Hank
EDA

o 5 seats available for the County EDA forum March 17 8-12am, Attendees so far
are Mayor Mark, Hank, Ashley, Andrea and Jim Froeber. Made handouts on
housing needs and table display.

Liquor Store/event center

o Doug suggested we check with the ATM folks about getting a part of the ATM
fees. We received a check of 6,100.00 for last few years of ATM Fees

o Grant to update bathroom fixtures and water heater to support the kitchen used
up the grant money, discussed installing flooring in the bathroom, other
maintenance items, ADA compliance.

o Still no answer on how to transfer costs of on sale and event center.

Personnel/Finance committee
o Working on review of all city job descriptions, Will send to the council once all
are done.
Public Safety
o Discussed right turn sign on endeavor, was placed by MNDOT but missing now.
Stephanie sending an email back to MNDOT on their request to place no parking
signs by the hornet, not a city issue MNDOT needs to place. Tyler to check on if
other rescue squads get retirement.
o Talked about the comprehensive plan items. Question on if the comp plan tasks
are guides or goals to achieve.

Respectfully Submitted Mayor Mark
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Old Business

FIRE HALL LIGHTING PROJECT

Frazee Electric, Inc.
PO Box 278

Phone 218-334-2382
Fax 218-334-2384 info@frazeeelectric com
Frazee, MN 58544

City of Frazee

Fire hall

We are pleased fo submit the following bid:
Job Description:

Replace 148 fiuorecent 4 fi. to LED lamps

MATERIA

1 Lot remove and recycle existing lamps, install
LED lamps replace 4 Exit lights 2

Emergency lights old lamps used 32 watls
New iamps use 14 watts.

Total projoct $3370.00

l') \ ’-.\
' A~ " o
Signature: Paul Thon
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Old Business

HEARTLAND TO WANNIGAN TRAIL STUDY

Contract for Project Engineer Services - Trail Plan (Heartland to Wannigan)
Contract for Project Engineer Services

FE:  Trail Plan
Peferred to hereafter as the "Project.”

This Agreement 15 made on the 13th day of March, 2023, between the City of Frazee, Minnesota,
a Minnesota home rule charter city (hereinafter "City™). whose business address is 222 West Main
Averme, P.O. Box 387, Frazee, MN 56544, and Ultelg Engineers. Inc.. a North Dakota Corporation
(heremafter "Consultant™) whose business address 15 1345 Hwy. 10 West, Detroit Lakes, MIN. Consultant
15 or employs Professional Engineers licensed m the State of Minnesota. City and Consulfant may
hereafter be referred to “n]lecn"eh as the "Parties.”

Preliminary Statement

The purpose of this Agreement is to set forth the terms and conditions for the provision of professional
services by Consultant for the above referenced Project. also referred to as the "Work" In consideration
of the following terms. conditions and mutnal promuises. the City and Consultant agree as follows:

1. Secape of Werk. Consultant agrees to provide the professional services shown m Exhibit “A™ in
connection with the Project. If the Consultant's proposal is attached as the Exhibit "A," 'l:it'}' TeseTves the
nght to reject any general condifions in such proposal. Services not shown on Exlubit "A” shall be
considered additional services and that should not be provided and shall not be compensated without
further agreement of the parfies.

2 Term. The term of this Agreement shall be the Time for Performance of Services as set forth in
Exlubit "A.” the date of signafhwre by the parties notwithstanding. This Agreement may be extended upon
the wntten mumal consent of the parties for such additional period as they deem appropnate. and upon
the terms and conditions as herein stated.

3. Iime for Performance c:rngJ vices. The Consultant must complete performance of the Work by
the fime period set forth m Exlubit "A™ or within such other time peried as may be agreed by the Cify and
the Consultant in writing. If Consultant is delayed i performance due to any cause he; ond its reasonable
control, such as strikes, dots, fires. acts of Geod, governmental actions, actions of a third party. or actions
or mactions of Cify, the fime for performance will be extended by the peniod of time lost by reason of the
delay.

1 Compensafien for Services. City agrees to pay the Consultant for the Work in the manner
described in Exhibit "A”, attached and made a part of this A greement.

A Any changes in the scope of the work which may result in an increase to the
compensation due the Consultant shall require pmor wntten approval by an awthenzed
representative of the City or by the City Council. The City will not pay additional compensation
for services that do not have prior written authonization.

B. Special consultants may be utilized by the Consultant when required by the complex or
speclalized natiwe of the Project and when authonzed in wniing by the City. All tetms and
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conditions of this Agreement also apply to all special consultants. mcluding but not linuted to the
terms and conditions relatng to the ownership of documents. Unless otherwise authonzed m
writing by the City, prior to selection of any special consultant, the Consultant shall obtain at least
two quotes relating to special consultant services for review and approval by the City.

5 Terms and Condifions. This Contract is subject to, includes and incorporates all the terms and
I:-:I]llill.'lDﬂi get forth in the current Citv of Frazee. Minnesota Standard Terms and Conditions Project
Contracts for Enginesning Services (September 2015) which shall apply as if fully set forth herem. These
Standard Terms and Conditions shall take precedence over any provisions of the Consultants proposal
and'or general conditions. including proposals and'or general conditions. Consultant agrees that all
subcontracts for special consultants and all project contracts with project contractors shall IncoTpoTate
these Standard Terms and Conditons with reference to engineenng services. By your signature below
you agree and consent to such Standard Terms and Conditions and a“LnnuledgE that you understand and
agree that such Standard Terms and Conditions are part of this Contract.

6. Counterparts. This Agreement may be executed m mmlfiple counterparts. each of which shall be
considered an onginal

IN WITNESS WHEREOQE. said Consultant and said City have caused this Contract to be executed m
their behalf respectively by their proper officers as follows:

CITY OF FRAZEE

Mavyor

City Adnunistrator

Ulterz Engmeers. Inc.

Consultant
Byv: Kns Carlson, PE
Ii=: Associate Director - Civil
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Exhibit A
Scope of Services

SCOFE

Ulteag shall prepare a Trail Plan m accordance to the agreement between the City of Frazee and the
ParmershipdHealth Commuuty Health Board and shall mclude the following:

1. Project Kick-Off Meeting to include Frazee staff. ParmerSHIP 4 Health MnDOT, Becker

County. Wannigan Park and other stakeholders. hereinafter known as the “the Committae™ to
confirm the scope of the Trail Plan.

2. Facilitate one (1) public input meeting in the City of Frazee for the Trail Plan. After the
public mput meeting. revisions to the “Trail Plan will be made based on public mput and
consultation and g‘mdau“e from the Committes.

()

Provide final Trail Plan. including maps and recommendations to the Committee.

DELIVERABLES
Provide the City with five (3} hard copies and an electronic copy m PDF format of the final trail study.

ADDITIONAL SERVICES

Ulteig can provide additional services for tasks not listed above. These services will be performed imder a
separate Additional Services Agreement in accordance with the terms of our original agreement.

SCHEDULE

Feceipt, by Ulteiz. of the executed Agreement from the Client serves as wnitten authonzation to proceed.
Upon receipt of the written authorization to proceed. Ulteig will promptly schedule the project.

FEES

L UMP SUM of $5.000.00
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City of Frazee, Minnesota
Standard Terms and Conditions

Project Contracts for Engineering Services
(Adopted September 2015)

These Standard Terms and Conditions are the terms and conditions that are incorporated into all
Contracts and Agreements between the City of Frazee, Minnesota (hereinafter "City") and Project
Engineers, hereinafter referred to as "Consultant."”

By contracting, the Project Engineer agrees to be bound by these terms, conditions and requirements
unless otherwise stated in writing.

1 City's Rights. The City reserves the right to cancel any Agreement and Contract without
penalty, if circumstances arise which prevent the City from completing the Project.

2. City Information. The City agrees to provide the Consultant with the complete information
concerning the Scope of the Work and to perform the following services:

A. Access to the Area. Depending on the nature of the Work, Consultant may from time to
time require access to public and private lands or property. As may be necessary, the City shall
obtain access to and make all provisions for the Consultant to enter upon public and private
lands or property as required for the Consultant to perform such services necessary to complete
the Work.

B. Consideration of the Consultant's Work. The City shall give thorough consideration to
all reports, sketches, estimates, drawings, and other documents presented by the Consultant,
and shall inform the Consultant of all decisions required of City within a reasonable time so as
not to delay the work of the Consultant.

G Access to Information. City agrees to provide Consultant with any and all documents
and other technical information which are available to the City and which relate to the Services
provided that the City is legally entitled to provide to the Consultant. The Consultant may
reasonably rely on the information provided by or through the City.

D. Owner's Representative, A person shall be appointed to act as the City's representative
with respect to the work to be performed under this Agreement. He or she shall have complete
authority to transmit instructions, receive information, interpret, and define the City's policy
and decisions with respect to the services provided or materials, equipment, elements and
systems pertinent to the work covered by this Agreement. Unless otherwise specified in
writing, the City Administrator or their designee shall be the representative of the City of
Frazee.

March 13, 2023 Council Meeting Agenda Page 20 of 49



3. Method of Payment. The Consultant shall submit to the City, on a monthly basis, an itemized
invoice for professional services performed under this Agreement. Invoices submitted shall be paid in
the same manner as other claims made to the City for:

A. Progress Payment. For work compensated on a lump sum or flat fee basis Consultant
shall itemize in each monthly invoice the percentage of work completed for which payment is
requested. For work compensated on an hourly basis, the Consultant shall indicate for each
employee, his or her name, job title, the number of hours worked, rate of pay for each
employee, a computation of amounts due for each employee, and the total amount due for each
project task. Consultant shall verify all statements submitted for payment in compliance with
Minnesota Statutes Sections 471,38 and 471.391. For reimbursable expenses, if provided for in
the Agreement, the Consultant shall provide an itemized listing and such documentation as
reasonably required by the City. Each invoice shall contain the City’s project number and a
progress summary showing the original (or amended) amount of the contract, current billing,
past payments and unexpended balance of the contract.

B. Suspended Work. If any work performed by the Consultant is suspended in whole or in
part by the City, the Consultant shall be paid for any services performed prior to receipt of
written notice from the City of such suspension

C. Payments for Special Consultants. The Consultant shall be reimbursed for the work of
special consultants and for other items when authorized in writing by the City upon invoice as
described in this Section.

D. Claims. To receive any payment on this Agreement, the invoice or bill must include the
following signed and dated statement: 1 declare under penalty of perjury that this account,
claim, or demand is just and correct and that no part of it has been paid.”

4. Project Manager and Staffing. The Consultant shall designate a person to serve as
Consultant’s Project Manager on the Project. The Project Manager may be assisted by other staff
members as necessary to facilitate the completion of the Work in accordance with the terms
established herein. Consultant may not remove or replace these designated staff from the Project
without the approval of the City.

If the Scope of the Work contemplates that Consultant shall provide resident project
representative services in connection with the construction of the Project, the Consultant shall at all
times verify that the construction is consistent with the plans and specifications and all modifications
to the plans and specifications for the Project. The Consultant shall approve all shop drawings and
verify that those shop drawings are consistent with the plans and specifications and all modifications to
the plans and specifications for the Project.

5. Standard of Care. Consultant shall exercise the same degree of care, skill and diligence in the
performance of its services as is ordinarily exercised by members of the profession under similar
circumstances in Minnesota. Consultant shall be liable to the fullest extent permitted under applicable
law, without limitation, for any injuries, loss, or damages proximately caused by Consultant's breach
of this standard of care. Consultant shall be liable to the fullest extent permitted under applicable law,

2
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without limitation, for any and all injuries, loss, damages or expenses, including reasonable attorney's
fees proximately caused by any negligent or otherwise wrongful act or omission (including without
limitation professional errors or omissions) of the Consultant, its agents, employees, or subcontractors
in the performance of the services provided by this Agreement. Consultant shall use reasonable care
and shall utilize Consultant's good faith best efforts so that any final estimate of Project costs given to
the City Council prior to the Council's authorization to call for Project bids shall be complete and
accurate to the best of Consultant's ability. Consultant shall put forth reasonable efforts to complete its
duties in a timely manner. Consultant shall not be responsible for delays caused by factors beyond its
control or that could not be reasonably foreseen at the time of execution of this Agreement. Consultant
shall be responsible for costs, delays or damages arising from unreasonable delays in the performance
of its duties.

f. Audit Disclosure. Any reports, information, data, ete. given to, or prepared or assembled by
the Consultant under this Agreement which the City requests to be kept confidential, shall not be made
available to any individual or organization without the City's prior written approval. The books,
records, documents and accounting procedures and practices of the Consultant or other parties relevant
to this Agreement are subject to examination by the City, its designated Auditor and either the
Legislative Auditor or the State Auditor for a period of six (6) years after the effective date of this
Contract. The Consultant shall at all times abide by Minn. Stat. 13.01 et seq., the Minnesota
Government Data Practices Act, to the extent the Act is applicable to data and documents in the
possession of the Consultant.

T Minnesota Government Data Practices Act. Consultant and any Special Consultant or
subconsultant must comply with the Minnesota Government Data Practices Act, Minnesota Statutes
Chapter 13, as it applies to (1) all data provided by the City pursuant to this Agreement, and (2) all
data, created, collected, received, stored, used, maintained, or disseminated by the Consultant or any
Special Consultant or subconsultant pursuant to this Agreement. The Consultant and any Special
Consultant or subconsultant are subject to all the provisions of the Minnesota Government Data
Practices Act, including but not limited to the civil remedies of Minnesota Statutes Section 13_08, as if
it were a government entity. In the event the Consultant or any Special Consultant or subconsultant
receives a request to release data, the Consultant must immediately notify the City. The City will give
the Consultant instructions concerning the release of the data to the requesting party before the data is
released. Consultant agrees to defend, indemnify, and hold the City, its officials, officers, agents,
employees, and volunteers harmless from any claims resulting from Consultant's officers,’ agents,’
partners,' employees,' volunteers,' assignees’ Special Consultant, subconsultant or subcontractors’
unlawful disclosure and/or use of protected data. The terms of this paragraph shall survive the
cancellation or termination of this Agreement.

8. Termination. This Agreement may be terminated by either party by seven (7) days written
notice delivered to the other party at the address written above. Upon termination under this provision,
if there is no fault of the Consultant, the Consultant shall be paid for services rendered and
reimbursable expenses until the effective date of termination. If however, the City terminates the
Agreement because the Consultant has failed to perform in accordance with this Agreement, the

3
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Consultant shall not be relieved of liability to the City for damages sustained by the City as a result of
any breach of this Agreement by the Consultant. The City may, in such event, withhold payments due
to the Consultant for the purpose of set-off until such time as the exact amount of damages due to the
City is determined and the City may retain another Consultant to undertake or complete the Project and
Work. The rights or remedies provided for herein shall not limit the City, in case of any default by the
Consultant, from asserting any other right or remedy allowed by law, equity, or by statute.

9. Subcontractor. The Consultant shall not enter into subcontracts for services provided under
this Agreement except as noted in the Scope of Work, without the express written consent of the City.
All terms and conditions of this Agreement also apply to all Special Consultants, including but not
limited to the terms and conditions of paragraph numbered 19 relating to the ownership of
documents. The Consultant shall pay any subcontractor invelved in the performance of this
Agreement within the ten (10) days of the Consultant's receipt of payment by the City for undisputed
services provided by the subcontractor. If the Consultant fails within that time to pay the
subcontractor any undisputed amount for which the Consultant has received payment by the City, the
Consultant shall pay interest to the subcontractor on the unpaid amount at the rate of 1.5 percent per
month or any part of a month, The minimum monthly interest penalty payment for an unpaid balance
of $100 or more is $10. For an unpaid balance of less than $100, the Consultant shall pay the actual
interest penalty duc to the subcontractor. A subcontractor who prevails in a civil action to colleet
interest penalties from the Consultant shall be awarded its costs and disbursements, imcluding
attorney's fees, incurred in bringing the action. This paragraph is inserted in this Agreement pursuant
to Minn, Stat, §471.425, Subd. 4a

10.  Independent Consultant. At all times and for all purposes herein, the Consultant is an
independent contractor and not an employee of the City. No statement herein shall be construed so as
to find the Consultant an employee of the City. Any and all employees of Consultant or other persons
engaged in the performance of any work or services required by Consultant under this Contract shall
be considered employees or sub-contractors of the Consultant only and not of the City: and any and all
claims that might arise, including Worker's Compensation claims under the Worker's Compensation
Act of the State of Minnesota or any other state, on behalf of said employees or other persons while so
engaged in any of the work or services to be rendered or provided herein, shall be the scle obligation
and responsibility of Consultant.

11.  Non-Discrimination. During the performance of this Agreement, the Consultant shall not
discriminate against any emplovee or applicants for employment because of race, color, creed,
religion, national origin, sex, marital status, status with regard to public assistance, disability, sexual
orientation or age. The Consultant shall post in places available to employees and applicants for
employment, notices setting forth the provision of this non-discrimination clause and stating that all
qualified applicants will receive consideration for employment. The Consultant shall incorporate the
foregoing requirements of this paragraph in all of its subcontracts for program work, and will require
all of its subcontractors for such work to incorporate such requirements in all subcontracts for program
work. The Consultant further agrees to comply with all aspects of the Minnesota Human Rights Act,
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Minnesota Statutes 363.01, et. seq., Title V1 of the Civil Rights Act of 1964, and the Americans with
Disabilities Act of 1990,

12.  Assignment. Neither party shall assign this Agreement, nor any interest arising herein, without
the written consent of the other party. Unless specifically stated to the contrary in any written consent
to an assignment, no assignment will release or discharge the assignor from any duty or responsibility
under this Agreement.

13.  Services Not Provided For. Mo claim for services furnished by the Consultant not specifically
provided for herein shall be honored by the City,

14.  Severability. The provisions of this Agreement are severable. If any portion hereof is, for any
reason, held by a court of competent jurisdiction to be contrary to law, such decision shall not affect
the remaining provisions of this Agreement.

15.  Complianice with Laws and Regulations. In providing services hereunder, the Consultant shall
abide by statutes, ordinances, rules and regulations pertaining to the provisions of services to be
provided. The Consultant and City, together with their respective agents and employees, agree to abide
by the provisions of the Minnesota Data Practices Act, Minnesota Statutes Section 13, as amended,
and Minnesota Rules promulgated pursuant to Chapter 13. Any violation of statutes, ordinances, rules
and regulations pertaining to the services to be provided shall constitute a material breach of this
Agreement and entitle the City to immediately terminate this Agreement.

16.  Waiver. Any waiver by either party of a breach of any provisions of this Agreement shall not
affect, in any respect, the validity of the remainder of this Agreement.

17.  Indemnification. Consuliant agrees to defend, indemnify and hold the City, its officers, and
employees harmless from any liability, claims, damages, costs, judgments, or expenses, including
reasonable attorney's fees, to the extent attributable to a negligent or otherwise wrongful act or
omission (including without limitation professional errors or omissions) of the Consultant, its agents,
employees, or subcontractors in the performance of the services provided by this Agreement and
against all losses by reason of the negligent or otherwise wrongful act, omission or failure of said
Consultant fully to perform, in any respect, all obligations under this Agreement. Consultant further
agrees to indemnity the City for defense costs incurred in defending any claims, unless the City is

determined to be at fault,

18.  Insurance.

Al General Liability. Prior to starting the Work, Consultant shall procure, maintain and pay for
such insurance as will protect against claims for bodily injury or death, or for damage to property,
including loss of use, which may arise out of operations by Consultant or by any subcontractor or by

anyone employed by any of them or by anyone for whose acts any of them may be liable. Such
insurance shall include, but not be limited to, minimum coverages and limits of liability specified in

5
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this Section, or required by law. The general liability policy shall provide that the Consultant's
coverage shall be primary and noncontributory in the event of a loss.

B. Consultant shall procure and maintain the following minimum insurance coverages and limits
of liability on this Project:

Worker's Compensation:
Statutory Limits
Employer’s Liability:
$500,000 each accident
$500,000 disease policy limit
$500,000 disease each employee
Comprehensive General Liability
$1,500,000 property damage and bodily injury per occurrence
$2,000,000 general aggregate
$2,000,000 Products — Completed Operations Aggregate
$100,000 fire legal liability each occurrence
$5,000 medical expense
Comprehensive Automobile Liability
$1,000,000 combined single limit each accident (shall include coverage for all
owned, hired and non-owed vehicles.
Umbrella or Excess Liability
$1,000,000

e The Comprehensive General/Commercial General Liability policy(ies) shall be equivalent in
coverage to ISO form CG 0001, and shall include the following:

Premises and Operations coverage with no explosions, collapse, or underground damage
exclusion (XCU).

Products and Completed Operations coverage. Consultant agrees to maintain this coverage for
a minimum of two (2) vears following completion of its work. Said coverage shall apply to
bodily injury and property damage arising out of the products-completed operations hazard.
Personal injury with Employment Exclusion (if any) deleted.

Broad Form CGO0001 0196 Contractual Liability coverage, or its equivalent.
Broad Form Property Damage coverage, including completed operations, or its equivalent.

Additional Insured Endorsement(s), naming the “City of Frazee™ as an Additional Insured, on
ISO form CG 20 10 07 04 or such other endorsement form as is approved by the City.
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If the Work to be performed is on an attached community, there shall be no exclusion for
attached or condominium projects.

“Stop gap” coverage for work in those states where Workers' Compensation insurance is
provided through a state fund if Employer's liability coverage is not available.

Severability of Insureds provision.

D. Professional Liability Insurance, The Consultant agrees to provide to the City a certificate
evidencing that they have in effect, with an insurance company in good standing and authorized to do
business in Minnesota, a professional liability insurance policy. Said policy shall insure payment of
damage for legal liability arising out of the performance of professional services for the City. Said
policy shall provide an aggregate limit of $2,000,000.

E. Computer Security and Privacy Liability Insurance. The Consultant agrees to provide to the
City a certificate evidence that they have in effect, with an insurance company in good standing and
authorized to do business in Minnesota, a Computer Security and Privacy Liability policy for the
duration of this agreement providing coverage for, but not limited to, Technology and Internet Errors
& Omissions, Security and Privacy Liability, and Electronic Media Liability. Insurance will cover
claims that arise from the disclosure of private information from files but not limited to: 1) the errors
or omissions of the Contractor, its employees or Sub-contractors and 2) penetration of the Contractor’s
electronic data network, “firewall” or other security devices by hackers or others. The insurance
policy should provide minimum coverage in the amount of $1,000,000 per occurrence and $2,000,000
annual aggregate, If written on a Claims-Made basis, the policy must provide an extended reporting
period and have a retroactive date that on or before the date of this contract or the date Contractor
commences work, whichever is earlier.

F. Consultant shall maintain in effect all insurance coverages required under this Paragraph at
Consultant’s sole expense and with insurance companies licensed to do business in the state in
Minnesota and having a current A .M. Best rating of no less than A-, unless specifically accepted by
City in writing. In addition to the requirements stated above, the following applics to the insurance
policies required under this Paragraph:

All policies, except the Professional Liability Insurance policy, shall be written on an
“occurrence” form (“claims made” and “modified occurrence™ forms are not acceptable);

All policies, except the Professional Liability Insurance policy, shall apply on a “per project”
basis,

All policies, except the Professional Liability Insurance and Worker's Compensation Policies.
shall contain a waiver of subrogation naming “the City of Frazee™;
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All policies, except the Professional Liability Insurance and Worker’s Compensation Policies,
shall name “the City of Frazee" as an additional insured;

All policies, except the Professional Liability Insurance and Worker's Compensation Policies,
shall insure the defense and indemnity obligations assumed by Consultant under this

Agreement; and

Coverages afforded by all policies shall not be canceled or non-renewed, nor shall coverage limits be
reduced by endorsement, without thirty (30) days prior written notice to the City.

A copy of the Consultant’s Certificate of Insurance which evidences the compliance with this
Paragraph 18 must be filed with City prior to the start of Consultant’s Work. Upon request a
copy of the Consultant’s insurance declaration page, Rider and/or Endorsement, as applicable shall be
provided. Such documents evidencing Insurance shall be in a form acceptable to City and shall
provide satisfactory evidence that Consultant has complied with all insurance requirements. Renewal
certificates shall be provided to City prior to the expiration date of any of the required policies. City
will not be obligated, however, to review such Certificate of Insurance, declaration page, Rider,
Endorsement or certificates or other evidence of insurance, or to advise Consultant of any deficiencies
in such documents and receipt thercof shall not relieve Consultant from, nor be deemed a waiver of,
City’s right to enforce the terms of Consultant’s obligations hereunder. City reserves the right to
examine any policy provided for under this paragraph.

5 Effect of Consultant’s Failure to Provide Insurance. If Consultant fails to provide the specified
insurance, then Consultant will defend, indemnify and hold harmless the City, the City's officials,
agents and employees from any loss, claim, liability and expense (including reasonable attorney's fees
and expenses of litigation) to the extent necessary to afford the same protection as would have been
provided by the specified insurance. Consultant agrees that this indemnity shall be construed and
applied in favor of indemnification. Consultant also agrees that if applicable law limits or precludes
any aspect of this indemnity, then the indemnity will be considered limited only to the extent necessary
to comply with that applicable law. The stated indemnity continues until all applicable statutes of
limitation have run. If a claim arises within the scope of the stated indemnity, the City may require
Consultant to:

Furnish and pay for a surety bond, satisfactory to the City, guaranteeing performance of the
indemnity obligation; or

Consultant will take the action required by the City within fifteen (15) days of receiving notice
from the City.

H. Acceptance of the insurance by the City shall not relieve, limit or decrease the liability of the

Consultant. Any policy deductibles or retention shall be the responsibility of the Consultant. The
Consultant shall control any special or unusual hazards and be responsible for any damages that result
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from those hazards. The City does not represent that the insurance requirements are sufficient to
protect the Consultant's interest or provide adequate coverage.

19.  Ownership of Documents.

A. Intellectual Property Rights. Upon completion of the services contemplated by this
Agreement and payment in full of all monies due to the Consultant, the City owns all rights,
title and interest in all of the intellectual property rights, including copyrights, patents, trade
secrets, trademarks and service marks in the Works and Documents created and paid for under
this Agreement. Works means all inventions, improvements, discoveries (whether or not
patentable), databases, computer programs, reports, notes, studies, photographs, negatives,
designs, drawings, specifications, materials, tapes and disks conceived, reduced to practice,
created or originated by Consultant, its employees, agents and subcontractors, either
individually or jointly with others in the performance of this Agreement. Works includes
“Documents.” Documents are the originals of any databases, computer programs, reports,
notes, studies, photographs, negatives, designs, drawings, specifications, materials, tapes, disks
or other materials, whether in tangible or electronic forms, prepared by Consultant, its
employees, agents or subcontractors, in the performance of this Agreement. The Docurnents
will be the exclusive property of City and Consultant must immediately deliver or return all
such Documents to City upon completion or cancellation of this Agreement. To the extent
possible, those Works eligible for copyright protection under the United States Copyright Act
will be deemed to be “works made for hire.” Consultant assigns all right, title and interest it
may have in the Works and the Documents to City. Consultant must, at the request of City.
execute all papers and perform all other acts necessary to transfer or record City’s ownership
interest in the Works and Documents.

B. Notification. Whenever Consultant reasonably believes it, or its employees or
subcontractors, has made an invention, improvement or discovery (whether or not patentable)
in the performance of this Agreement, and has or will actually or constructively reduce it to
practice, Consultant will immediately give City’s Authorized Representative written notice
thereof and must promptly furnish City’s Authorized Representative with complete information
and/or disclosure thereon.

C. Representation. Consultant must perform all acts and take all steps necessary to ensure
that all intellectual property rights in the Works and Documents created and paid for under this
Agreement are the sole property of City and that neither Consultant nor its employees, agents
or subcontractors retain any interest in and to the Works and Documents created and paid for
under this Agreement, except that Consultant need not obtain patents, copyrights or
trademarks. Consultant represents that the Works and Documents created and paid for under
this Agreement do not and will not infringe upon any intellectual property rights of other
persons or entities. Consultant is granted an unlimited royalty free non-exclusive license to
utilize the Works and Documents created and paid for under this Agreement. Consultant will
indemnify; defend to the extent permitted by the City's Attorney; and hold harmless City, at

9
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Consultant’s expense, from any action or claim brought against City to the extent that it is
based on a claim that all or part of the Works or Documents created and paid for under this
Agreement infringe upon the intellectual property rights ot others. Consultant will be
responsible for payment of any and all such claims, demands, obligations, liabilities, costs and
damages including but not limited to reasonable attorney fees. If such a claim or action arises,
or in Consultant’s or City's opinion is likely to arise, Consultant must, at City’s discretion,
either procure for City the right or license to use the intellectual property rights at issue or
replace or modify the allegedly infringing Works or Documents created and paid for under this
Agreement as necessary and appropriate to obviate the infringement claim. This remedy of City
will be in addition to and not exclusive of other remedies provided by law.

D. City's Reuse of Works and Documents. If the Works and Documents created and
paid for under this Agreement are engineering plans, specifications or recommendations
requiring the certification of a licensed professional engineer, City acknowledges that such
plans, specifications and recommendations have been created solely for the specific project
covered by this Agreement and may not be suitable for reuse on other projects. There shall be
no restriction on reuse of the Works and Documents created and paid for under this Agreement,
but reuse without the written verification or adaptation by Consultant shall be done at City's
sole risk and without liability to Consultant. The City agrees to indemnify and hold harmless
the Consultant, its officers, directors and employees against any damages, liabilities, costs,
including reasonable attorney fees and defense costs arising from the reuse or modification of
the Works or Documents by the City or any person or entity that acquires the Works or
Documents from and with the knowledge and consent of the City, other than the Consultant
and any subcontractor of the Consultant.

E. Delivery of Documents. The originals of electronic and non-electronic deliverables
required under this Agreement must be relinquished to City upon written notification or request
by City.

20.  Disputes. In an effort to resolve any conflicts that arise during or following the completion of
the services described in this Agreement, the dispute will first be submitted to non-binding mediation
unless the parties mutually agree otherwise. The cost of mediation will be shared equally by the
parties. If either party does not agree with the outcome of the mediation, the parties can then otherwise
exercise their rights under this Agreement and under law. Unless otherwise specifically agreed or
provided herein, the prevailing party in any action regarding this Agreement shall be entitled to their
costs, disbursements and reasonable attorney fees as provided by law.,

21.  Governing Law. This Agreement shall be controlled by the laws of the State of Minnesota.
Jurisdiction and Venue for any disputes shall be in the District Courts of the State of Minnesota in

Becker County, Minnesota.

22, Conflicts. No salaried officer or employee of the City and no member of the Board of the City
shall have a financial interest, direct or indirect, in this Agreement. The violation of this provision

10
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renders the Agreement void. Any Federal regulations and applicable State statutes shall not be
violated,

23.  Successors and Assigns. This Agreement is binding upon the successors and assigns of the
parties.
End of Document

Adopted by Resolution of the City Council of the City of Frazee, Minnesota this 14" day of
September, 2015.

HanK 4 udtke, Mayor

Attest:

Jonathan Smith, City Administrator/Clerk/ Treasurer
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New Business

SEWER LINE OVER RIVER
Resolution 0313-23A — Resolution Ordering Preparation of Report on Improvement

WHEREAS, it is proposed to make improvements of the City’s Main Sanitary Lift Station and gravity sewer
line crossing the Otter Tail River;

NOW THEREFORE BE IT RESOLVED, by the City Council of the City of Frazee, County of Becker, Minnesota:
That the proposed improvement be referred to Ulteig Engineers, inc. for study and that they are
instructed to report to the council with all convenient speed advising the council in a preliminary way as
to whether the proposed improvement is necessary, cost-effective, and feasibly and as to whether it
should best be made a proposed or in connection with some other improvement, and the estimated cost
of the improvement as recommended.

Adopted by the council this 13™ day of March, 2023, with the following voting:

Vote Yes No
Mark Flemmer
Andrea Froeber
Mark Kemper
Mike Sharp
James Rader

Mark Flemmer, Stephanie Poegel
Mayor City Administrator-Clerk-Treasurer
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New Business

SEWER LINE OVER RIVER

Contract for Project Engineer Services - Feasibility Study — Main Lift Station and Sewer
Improvements

Contract for Project Engineer Services

FE:  Feasibility Study — Main Lift Station and Sewer Improvements
Feferred to hereafter as the "Froject.”

This Agreement 15 made on the 13th day of March, 2023, between the City of Frazee, Minnesota,
a Minnesota home rule charter city (hereinafter ' "City"}, whose business address is 222 West Main
Avemue, P.O. Box 387, Frazee. MN 36344, and U.ll.'E]E Enginsers. Inc.. a North Dakota Corporation
(heremafter "Consultant™) whose business address 13 1343 Hw_'- 10 West, Detroit Lakes. MN. Consultant
15 or emplovs Professional Engineers licensed in the State of Mimnesota. City and Consultant may
hereafter be referred to collectively as the "Parties.”

Preliminary Statement

The purpose of this Agreement is to set forth the terms and conditions for the provision of professional
services by Consultant for the above referenced Project. also refemed to as the "Work"™ In consideration
of the following terms. conditions and mutual promises. the City and Consultant agree as follows:

1. Scope of Werk. Consultant agrees to provide the professional services shown mn Exhibat “A7 m
comnection with the Project. If the Consultant's proposal 1s attached as the Exhibit "A," Cir_'-' Teserves the
right to reject any general conditions in such proposal. Services not shown on Exhibit "A” shall be
considered additional services and that should not be provided and shall not be compensated without
further agreement of the parties.

2 Term. The term of this Agreement shall be the Time for Performance of Services as set forth in
Exlubiat "A.” the date of signahwe by the parties notwithstanding. This Agreement may be extended upon
the written mutual consent of the parties for such additional period as they deem appropriate. and upon
the terms and conditions as herein stated.

3. Time for Performance ;:rfSeu 11'::95 The Consultant mmst complete performance of the Work by
the time period set forth in Exhibit "A” or within such other time period as may be agreed by the City and
the Consultant in writmg. If Consultant 15 delayed in performance due to any cause hfﬁ ond its reasonable
control. such as strikes, riots, fires_ acts of God. governmental actions, actions of a third party, or actions
or mactions of City, the time for performance w ill be extended by the period of time lost by reason of the
delay.

1 Cangpemnnau _ﬁu Services. City agrees to pay the Consultant for the Work n the manner
described in Exhibit "A". attached and made a part of this Agreement.

A Amny changes in the scope of the work which may result In an increase to the
compensation due the Consultant shall require prior written approval by an authorized
Iepmaeuran"e of the City or by the City Councll. The City will not pay additional CODIPEnSAtlon
for services that do not have prior written authorization.

E. Special consultants may be utilized by the Consultant when requred by the complex or
specialized nature of the Project and when authorized in writing by the City. All terms and
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conditions of this Agreement alse apply to all special consultants, mcluding but not limated to the
terms and conditions relating to the ownership of documents. Unless otherwise authonzed
writing by the City, prior to selection of any special consultant, the Consultant shall obtain at least
two quotes relating to special consultant services for review and approval by the City.
5 Terms and Condihons. This Contract 15 subject to. mcludes and mcorporates all the terms and
I:CI]ldll'l-l}IlE- get forth in the cwrrent City of Frazee. hiinnesota Standard Temms and Conditions Project
Contracts for Engmeening Services (September 2015) which shall apply as if fully set forth herem. These
Standard Terms and Conditions shall take precedence over any provisions of the Consultants proposal
and'or general conditions. ncluding proposals and'or general conditions. Consultant agrees that all
subcontracts for special consultants and all project contracts with project contractors shall mcorporate
these Standard Terms and Condibons with reference to engineenng services. By your signature below
you agree and consent to such Standard Terms and Conditions and acknowledge that you understand and
agree that such Standard Terms and Conditions are part of thus Contract.

6. Counterparts. This Agreement may be executed in mmltiple counterparts, each of whach shall be
considerad an ongmal.

IN WITNESS WHEREOQF, said Consultant and said Cify have cansed this Contract to be executed m
their behalf respectively by their proper officers as follows:

CITY OF FRAZEE

Maryor

City Admanistrator

Ulterg Engmeers, Inc.

Consnltant
By: Kns Carlson, PE
Ti=: Associate Director - Civil

I
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Exhibit A
Scope of Services

L PROJECT
1.0 Description
1.1 The Citv of Frazee 15 seeking professional engineering services to provide
preliminary engineering services for the rehabilitation of the City's Main Lift
Station and gravify sanifary sewer crossing on the Otter tail River.
2.0 Location

21 East Mam Avenue — Otter Tail Biver to TH 87, Frazee, MN

3.0 Term for Performance of Services

il The term for performance of services will end as of Apnl 30, 2023,

II. SCOPE OF SEEVICES
1.0 eneral

1.1 Ulteig will serve as the Owner's professional engineenng representative and give
consultation and advice to Owner while performing this Scope of Services (and
any Additional Services) on the Project.

2.0 Basic Services

21 Preliminary Engineering Report Phase

211 Consult with Owner to deternune the Owner's requirements for the

project.

2.1.2  Adwvise Ohwner as to the necessity of the Owner either providing services
and'or obtammg services from others. Act as the Owner’s representative
n commection with any such services.

2.1.3  Prepare a preliminary engmeenng study for the Project (the “Feport™). The

Peport shall include: (a) a discussion of the Project related engineering
challenges. (b} alternate engineening sclutions to those challenges. (c)
llustrative schematic layouts and sketches. {d) a preliminary cost estimate
for the Project (the “Prelimmary Cost Estimate™). and (g} Ulteig's
Recommendations.

214 Provide the Owner with a Dnnking Water Revolving Fund proposal
application for submuittal to the Mimnesota Department of Health by May
6, 2022 to be histed on the 2023 Project Pnonty List (PPL).

215 Provide the Cwner with a Clean Water Revolving Fund proposal
apphication for submuttal to the Minnesota Pollution Control Agency by
March 1. 2022 to be listed om the 2023 Project Pnonty List (PPL).

216 Provide Owner up to eight (8) copies of the Report.
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IIT. ADDITIONAL SEEVICES
1.0y eneral

1.01  If authonzed by the Owner, Ulteig will furmish or obtam from others Additional
Services. Owner shall pay Ulteig for Additional Services as provided for m thas
Work Order. Additional Services inclhude, but are not limated to:

1.01.1 Preparation of applications and supporting documents for governmental
grants, loans, or advances in connection with public works projects.

1.01.2 Additional Services due to significant changes in general scope of the
Project or its design including, but not lmmted to, changes m size,
complexity. or character of construction.

1.01.3 BRewvising previcusly approved Reports, Design documents, Drawings. or
Specifications.

1.01.4 Preparmgz Enwvironmental Studies and documents such as an
Environmental Assessment

1.01.5 Addibonal Services m comnnection with prowviding legal surveys.
easements, and wetland delineation.

1.01.6 Additional Services m comnection with the Project including services

nommally furmished by the Owner and services not otherwise provided for
in this Agreement.

IV. COMPENSATION

1.0y Basic Services,

1.01  For the Prelmmary Engineering Feport Phase Services, Owner shall pay Ulteig
on an hourly not to exceed basis of $3.500 upon submittal of the Project Repﬂrt
and supporting fimding applications.

2.0 Reimbursable Expenses.

201 Dnsbursements for certain rtems, such as fravel expenses, consultant’s fees, field
office expenses. resident project representative’s subsistence and transportation.
GPS equipment, long distance calls, facsimile service, photocopying and
computenzed research are usually advanced by us and will be billed separately m
accordance with Ulteig’s current h-DL[r'} rate schedule.

3.0 Additional Services.

3.01  Owner shall pay Ulteig for tme worked on Additional Services on an hourly basis
in accordance with Ulteig™s current hourly rate schedule.

3.02  Ulteig's hourly rates are subject to annual increase, usually in January. Bates may

also I:ue affected by factors meluding. but not linuted to. unmsual time constraints
OT aggressive deadlines.
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City of Frazee, Minnesota
Standard Terms and Conditions

Project Contracts for Engineering Services
(Adopted September 2015)

These Standard Terms and Conditions are the terms and conditions that are incorporated into all
Contracts and Agreements between the City of Frazee, Minnesota (hereinafter "City") and Project
Engineers, hereinafter referred to as "Consultant."”

By contracting, the Project Engineer agrees to be bound by these terms, conditions and requirements
unless otherwise stated in writing.

1 City's Rights. The City reserves the right to cancel any Agreement and Contract without
penalty, if circumstances arise which prevent the City from completing the Project.

2. City Information. The City agrees to provide the Consultant with the complete information
concerning the Scope of the Work and to perform the following services:

A. Access to the Area. Depending on the nature of the Work, Consultant may from time to
time require access to public and private lands or property. As may be necessary, the City shall
obtain access to and make all provisions for the Consultant to enter upon public and private
lands or property as required for the Consultant to perform such services necessary to complete
the Work.

B. Consideration of the Consultant's Work. The City shall give thorough consideration to
all reports, sketches, estimates, drawings, and other documents presented by the Consultant,
and shall inform the Consultant of all decisions required of City within a reasonable time so as
not to delay the work of the Consultant.

G Access to Information. City agrees to provide Consultant with any and all documents
and other technical information which are available to the City and which relate to the Services
provided that the City is legally entitled to provide to the Consultant. The Consultant may
reasonably rely on the information provided by or through the City.

D. Owner's Representative, A person shall be appointed to act as the City's representative
with respect to the work to be performed under this Agreement. He or she shall have complete
authority to transmit instructions, receive information, interpret, and define the City's policy
and decisions with respect to the services provided or materials, equipment, elements and
systems pertinent to the work covered by this Agreement. Unless otherwise specified in
writing, the City Administrator or their designee shall be the representative of the City of
Frazee.
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3. Method of Payment. The Consultant shall submit to the City, on a monthly basis, an itemized
invoice for professional services performed under this Agreement. Invoices submitted shall be paid in
the same manner as other claims made to the City for:

A. Progress Payment. For work compensated on a lump sum or flat fee basis Consultant
shall itemize in each monthly invoice the percentage of work completed for which payment is
requested. For work compensated on an hourly basis, the Consultant shall indicate for each
employee, his or her name, job title, the number of hours worked, rate of pay for each
employee, a computation of amounts due for each employee, and the total amount due for each
project task. Consultant shall verify all statements submitted for payment in compliance with
Minnesota Statutes Sections 471,38 and 471.391. For reimbursable expenses, if provided for in
the Agreement, the Consultant shall provide an itemized listing and such documentation as
reasonably required by the City. Each invoice shall contain the City’s project number and a
progress summary showing the original (or amended) amount of the contract, current billing,
past payments and unexpended balance of the contract.

B. Suspended Work. If any work performed by the Consultant is suspended in whole or in
part by the City, the Consultant shall be paid for any services performed prior to receipt of
written notice from the City of such suspension

C. Payments for Special Consultants. The Consultant shall be reimbursed for the work of
special consultants and for other items when authorized in writing by the City upon invoice as
described in this Section.

D. Claims. To receive any payment on this Agreement, the invoice or bill must include the
following signed and dated statement: 1 declare under penalty of perjury that this account,
claim, or demand is just and correct and that no part of it has been paid.”

4. Project Manager and Staffing. The Consultant shall designate a person to serve as
Consultant’s Project Manager on the Project. The Project Manager may be assisted by other staff
members as necessary to facilitate the completion of the Work in accordance with the terms
established herein. Consultant may not remove or replace these designated staff from the Project
without the approval of the City.

If the Scope of the Work contemplates that Consultant shall provide resident project
representative services in connection with the construction of the Project, the Consultant shall at all
times verify that the construction is consistent with the plans and specifications and all modifications
to the plans and specifications for the Project. The Consultant shall approve all shop drawings and
verify that those shop drawings are consistent with the plans and specifications and all modifications to
the plans and specifications for the Project.

5. Standard of Care. Consultant shall exercise the same degree of care, skill and diligence in the
performance of its services as is ordinarily exercised by members of the profession under similar
circumstances in Minnesota. Consultant shall be liable to the fullest extent permitted under applicable
law, without limitation, for any injuries, loss, or damages proximately caused by Consultant's breach
of this standard of care. Consultant shall be liable to the fullest extent permitted under applicable law,

2

March 13, 2023 Council Meeting Agenda Page 37 of 49



without limitation, for any and all injuries, loss, damages or expenses, including reasonable attorney's
fees proximately caused by any negligent or otherwise wrongful act or omission (including without
limitation professional errors or omissions) of the Consultant, its agents, employees, or subcontractors
in the performance of the services provided by this Agreement. Consultant shall use reasonable care
and shall utilize Consultant's good faith best efforts so that any final estimate of Project costs given to
the City Council prior to the Council's authorization to call for Project bids shall be complete and
accurate to the best of Consultant's ability. Consultant shall put forth reasonable efforts to complete its
duties in a timely manner. Consultant shall not be responsible for delays caused by factors beyond its
control or that could not be reasonably foreseen at the time of execution of this Agreement. Consultant
shall be responsible for costs, delays or damages arising from unreasonable delays in the performance
of its duties.

f. Audit Disclosure. Any reports, information, data, ete. given to, or prepared or assembled by
the Consultant under this Agreement which the City requests to be kept confidential, shall not be made
available to any individual or organization without the City's prior written approval. The books,
records, documents and accounting procedures and practices of the Consultant or other parties relevant
to this Agreement are subject to examination by the City, its designated Auditor and either the
Legislative Auditor or the State Auditor for a period of six (6) years after the effective date of this
Contract. The Consultant shall at all times abide by Minn. Stat. 13.01 et seq., the Minnesota
Government Data Practices Act, to the extent the Act is applicable to data and documents in the
possession of the Consultant.

T Minnesota Government Data Practices Act. Consultant and any Special Consultant or
subconsultant must comply with the Minnesota Government Data Practices Act, Minnesota Statutes
Chapter 13, as it applies to (1) all data provided by the City pursuant to this Agreement, and (2) all
data, created, collected, received, stored, used, maintained, or disseminated by the Consultant or any
Special Consultant or subconsultant pursuant to this Agreement. The Consultant and any Special
Consultant or subconsultant are subject to all the provisions of the Minnesota Government Data
Practices Act, including but not limited to the civil remedies of Minnesota Statutes Section 13_08, as if
it were a government entity. In the event the Consultant or any Special Consultant or subconsultant
receives a request to release data, the Consultant must immediately notify the City. The City will give
the Consultant instructions concerning the release of the data to the requesting party before the data is
released. Consultant agrees to defend, indemnify, and hold the City, its officials, officers, agents,
employees, and volunteers harmless from any claims resulting from Consultant's officers,’ agents,’
partners,' employees,' volunteers,' assignees’ Special Consultant, subconsultant or subcontractors’
unlawful disclosure and/or use of protected data. The terms of this paragraph shall survive the
cancellation or termination of this Agreement.

8. Termination. This Agreement may be terminated by either party by seven (7) days written
notice delivered to the other party at the address written above. Upon termination under this provision,
if there is no fault of the Consultant, the Consultant shall be paid for services rendered and
reimbursable expenses until the effective date of termination. If however, the City terminates the
Agreement because the Consultant has failed to perform in accordance with this Agreement, the

3

March 13, 2023 Council Meeting Agenda Page 38 of 49



Consultant shall not be relieved of liability to the City for damages sustained by the City as a result of
any breach of this Agreement by the Consultant. The City may, in such event, withhold payments due
to the Consultant for the purpose of set-off until such time as the exact amount of damages due to the
City is determined and the City may retain another Consultant to undertake or complete the Project and
Work. The rights or remedies provided for herein shall not limit the City, in case of any default by the
Consultant, from asserting any other right or remedy allowed by law, equity, or by statute.

9. Subcontractor. The Consultant shall not enter into subcontracts for services provided under
this Agreement except as noted in the Scope of Work, without the express written consent of the City.
All terms and conditions of this Agreement also apply to all Special Consultants, including but not
limited to the terms and conditions of paragraph numbered 19 relating to the ownership of
documents. The Consultant shall pay any subcontractor invelved in the performance of this
Agreement within the ten (10) days of the Consultant's receipt of payment by the City for undisputed
services provided by the subcontractor. If the Consultant fails within that time to pay the
subcontractor any undisputed amount for which the Consultant has received payment by the City, the
Consultant shall pay interest to the subcontractor on the unpaid amount at the rate of 1.5 percent per
month or any part of a month, The minimum monthly interest penalty payment for an unpaid balance
of $100 or more is $10. For an unpaid balance of less than $100, the Consultant shall pay the actual
interest penalty duc to the subcontractor. A subcontractor who prevails in a civil action to colleet
interest penalties from the Consultant shall be awarded its costs and disbursements, imcluding
attorney's fees, incurred in bringing the action. This paragraph is inserted in this Agreement pursuant
to Minn, Stat, §471.425, Subd. 4a

10.  Independent Consultant. At all times and for all purposes herein, the Consultant is an
independent contractor and not an employee of the City. No statement herein shall be construed so as
to find the Consultant an employee of the City. Any and all employees of Consultant or other persons
engaged in the performance of any work or services required by Consultant under this Contract shall
be considered employees or sub-contractors of the Consultant only and not of the City: and any and all
claims that might arise, including Worker's Compensation claims under the Worker's Compensation
Act of the State of Minnesota or any other state, on behalf of said employees or other persons while so
engaged in any of the work or services to be rendered or provided herein, shall be the scle obligation
and responsibility of Consultant.

11.  Non-Discrimination. During the performance of this Agreement, the Consultant shall not
discriminate against any emplovee or applicants for employment because of race, color, creed,
religion, national origin, sex, marital status, status with regard to public assistance, disability, sexual
orientation or age. The Consultant shall post in places available to employees and applicants for
employment, notices setting forth the provision of this non-discrimination clause and stating that all
qualified applicants will receive consideration for employment. The Consultant shall incorporate the
foregoing requirements of this paragraph in all of its subcontracts for program work, and will require
all of its subcontractors for such work to incorporate such requirements in all subcontracts for program
work. The Consultant further agrees to comply with all aspects of the Minnesota Human Rights Act,
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Minnesota Statutes 363.01, et. seq., Title V1 of the Civil Rights Act of 1964, and the Americans with
Disabilities Act of 1990,

12.  Assignment. Neither party shall assign this Agreement, nor any interest arising herein, without
the written consent of the other party. Unless specifically stated to the contrary in any written consent
to an assignment, no assignment will release or discharge the assignor from any duty or responsibility
under this Agreement.

13.  Services Not Provided For. Mo claim for services furnished by the Consultant not specifically
provided for herein shall be honored by the City,

14.  Severability. The provisions of this Agreement are severable. If any portion hereof is, for any
reason, held by a court of competent jurisdiction to be contrary to law, such decision shall not affect
the remaining provisions of this Agreement.

15.  Complianice with Laws and Regulations. In providing services hereunder, the Consultant shall
abide by statutes, ordinances, rules and regulations pertaining to the provisions of services to be
provided. The Consultant and City, together with their respective agents and employees, agree to abide
by the provisions of the Minnesota Data Practices Act, Minnesota Statutes Section 13, as amended,
and Minnesota Rules promulgated pursuant to Chapter 13. Any violation of statutes, ordinances, rules
and regulations pertaining to the services to be provided shall constitute a material breach of this
Agreement and entitle the City to immediately terminate this Agreement.

16.  Waiver. Any waiver by either party of a breach of any provisions of this Agreement shall not
affect, in any respect, the validity of the remainder of this Agreement.

17.  Indemnification. Consuliant agrees to defend, indemnify and hold the City, its officers, and
employees harmless from any liability, claims, damages, costs, judgments, or expenses, including
reasonable attorney's fees, to the extent attributable to a negligent or otherwise wrongful act or
omission (including without limitation professional errors or omissions) of the Consultant, its agents,
employees, or subcontractors in the performance of the services provided by this Agreement and
against all losses by reason of the negligent or otherwise wrongful act, omission or failure of said
Consultant fully to perform, in any respect, all obligations under this Agreement. Consultant further
agrees to indemnity the City for defense costs incurred in defending any claims, unless the City is

determined to be at fault,

18.  Insurance.

Al General Liability. Prior to starting the Work, Consultant shall procure, maintain and pay for
such insurance as will protect against claims for bodily injury or death, or for damage to property,
including loss of use, which may arise out of operations by Consultant or by any subcontractor or by

anyone employed by any of them or by anyone for whose acts any of them may be liable. Such
insurance shall include, but not be limited to, minimum coverages and limits of liability specified in

5
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this Section, or required by law. The general liability policy shall provide that the Consultant's
coverage shall be primary and noncontributory in the event of a loss.

B. Consultant shall procure and maintain the following minimum insurance coverages and limits
of liability on this Project:

Worker's Compensation:
Statutory Limits
Employer’s Liability:
$500,000 each accident
$500,000 disease policy limit
$500,000 disease each employee
Comprehensive General Liability
$1,500,000 property damage and bodily injury per occurrence
$2,000,000 general aggregate
$2,000,000 Products — Completed Operations Aggregate
$100,000 fire legal liability each occurrence
$5,000 medical expense
Comprehensive Automobile Liability
$1,000,000 combined single limit each accident (shall include coverage for all
owned, hired and non-owed vehicles.
Umbrella or Excess Liability
$1,000,000

e The Comprehensive General/Commercial General Liability policy(ies) shall be equivalent in
coverage to ISO form CG 0001, and shall include the following:

Premises and Operations coverage with no explosions, collapse, or underground damage
exclusion (XCU).

Products and Completed Operations coverage. Consultant agrees to maintain this coverage for
a minimum of two (2) vears following completion of its work. Said coverage shall apply to
bodily injury and property damage arising out of the products-completed operations hazard.
Personal injury with Employment Exclusion (if any) deleted.

Broad Form CGO0001 0196 Contractual Liability coverage, or its equivalent.
Broad Form Property Damage coverage, including completed operations, or its equivalent.

Additional Insured Endorsement(s), naming the “City of Frazee™ as an Additional Insured, on
ISO form CG 20 10 07 04 or such other endorsement form as is approved by the City.
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If the Work to be performed is on an attached community, there shall be no exclusion for
attached or condominium projects.

“Stop gap” coverage for work in those states where Workers' Compensation insurance is
provided through a state fund if Employer's liability coverage is not available.

Severability of Insureds provision.

D. Professional Liability Insurance, The Consultant agrees to provide to the City a certificate
evidencing that they have in effect, with an insurance company in good standing and authorized to do
business in Minnesota, a professional liability insurance policy. Said policy shall insure payment of
damage for legal liability arising out of the performance of professional services for the City. Said
policy shall provide an aggregate limit of $2,000,000.

E. Computer Security and Privacy Liability Insurance. The Consultant agrees to provide to the
City a certificate evidence that they have in effect, with an insurance company in good standing and
authorized to do business in Minnesota, a Computer Security and Privacy Liability policy for the
duration of this agreement providing coverage for, but not limited to, Technology and Internet Errors
& Omissions, Security and Privacy Liability, and Electronic Media Liability. Insurance will cover
claims that arise from the disclosure of private information from files but not limited to: 1) the errors
or omissions of the Contractor, its employees or Sub-contractors and 2) penetration of the Contractor’s
electronic data network, “firewall” or other security devices by hackers or others. The insurance
policy should provide minimum coverage in the amount of $1,000,000 per occurrence and $2,000,000
annual aggregate, If written on a Claims-Made basis, the policy must provide an extended reporting
period and have a retroactive date that on or before the date of this contract or the date Contractor
commences work, whichever is earlier.

F. Consultant shall maintain in effect all insurance coverages required under this Paragraph at
Consultant’s sole expense and with insurance companies licensed to do business in the state in
Minnesota and having a current A .M. Best rating of no less than A-, unless specifically accepted by
City in writing. In addition to the requirements stated above, the following applics to the insurance
policies required under this Paragraph:

All policies, except the Professional Liability Insurance policy, shall be written on an
“occurrence” form (“claims made” and “modified occurrence™ forms are not acceptable);

All policies, except the Professional Liability Insurance policy, shall apply on a “per project”
basis,

All policies, except the Professional Liability Insurance and Worker's Compensation Policies.
shall contain a waiver of subrogation naming “the City of Frazee™;
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All policies, except the Professional Liability Insurance and Worker’s Compensation Policies,
shall name “the City of Frazee" as an additional insured;

All policies, except the Professional Liability Insurance and Worker's Compensation Policies,
shall insure the defense and indemnity obligations assumed by Consultant under this

Agreement; and

Coverages afforded by all policies shall not be canceled or non-renewed, nor shall coverage limits be
reduced by endorsement, without thirty (30) days prior written notice to the City.

A copy of the Consultant’s Certificate of Insurance which evidences the compliance with this
Paragraph 18 must be filed with City prior to the start of Consultant’s Work. Upon request a
copy of the Consultant’s insurance declaration page, Rider and/or Endorsement, as applicable shall be
provided. Such documents evidencing Insurance shall be in a form acceptable to City and shall
provide satisfactory evidence that Consultant has complied with all insurance requirements. Renewal
certificates shall be provided to City prior to the expiration date of any of the required policies. City
will not be obligated, however, to review such Certificate of Insurance, declaration page, Rider,
Endorsement or certificates or other evidence of insurance, or to advise Consultant of any deficiencies
in such documents and receipt thercof shall not relieve Consultant from, nor be deemed a waiver of,
City’s right to enforce the terms of Consultant’s obligations hereunder. City reserves the right to
examine any policy provided for under this paragraph.

5 Effect of Consultant’s Failure to Provide Insurance. If Consultant fails to provide the specified
insurance, then Consultant will defend, indemnify and hold harmless the City, the City's officials,
agents and employees from any loss, claim, liability and expense (including reasonable attorney's fees
and expenses of litigation) to the extent necessary to afford the same protection as would have been
provided by the specified insurance. Consultant agrees that this indemnity shall be construed and
applied in favor of indemnification. Consultant also agrees that if applicable law limits or precludes
any aspect of this indemnity, then the indemnity will be considered limited only to the extent necessary
to comply with that applicable law. The stated indemnity continues until all applicable statutes of
limitation have run. If a claim arises within the scope of the stated indemnity, the City may require
Consultant to:

Furnish and pay for a surety bond, satisfactory to the City, guaranteeing performance of the
indemnity obligation; or

Consultant will take the action required by the City within fifteen (15) days of receiving notice
from the City.

H. Acceptance of the insurance by the City shall not relieve, limit or decrease the liability of the

Consultant. Any policy deductibles or retention shall be the responsibility of the Consultant. The
Consultant shall control any special or unusual hazards and be responsible for any damages that result
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from those hazards. The City does not represent that the insurance requirements are sufficient to
protect the Consultant's interest or provide adequate coverage.

19.  Ownership of Documents.

A. Intellectual Property Rights. Upon completion of the services contemplated by this
Agreement and payment in full of all monies due to the Consultant, the City owns all rights,
title and interest in all of the intellectual property rights, including copyrights, patents, trade
secrets, trademarks and service marks in the Works and Documents created and paid for under
this Agreement. Works means all inventions, improvements, discoveries (whether or not
patentable), databases, computer programs, reports, notes, studies, photographs, negatives,
designs, drawings, specifications, materials, tapes and disks conceived, reduced to practice,
created or originated by Consultant, its employees, agents and subcontractors, either
individually or jointly with others in the performance of this Agreement. Works includes
“Documents.” Documents are the originals of any databases, computer programs, reports,
notes, studies, photographs, negatives, designs, drawings, specifications, materials, tapes, disks
or other materials, whether in tangible or electronic forms, prepared by Consultant, its
employees, agents or subcontractors, in the performance of this Agreement. The Docurnents
will be the exclusive property of City and Consultant must immediately deliver or return all
such Documents to City upon completion or cancellation of this Agreement. To the extent
possible, those Works eligible for copyright protection under the United States Copyright Act
will be deemed to be “works made for hire.” Consultant assigns all right, title and interest it
may have in the Works and the Documents to City. Consultant must, at the request of City.
execute all papers and perform all other acts necessary to transfer or record City’s ownership
interest in the Works and Documents.

B. Notification. Whenever Consultant reasonably believes it, or its employees or
subcontractors, has made an invention, improvement or discovery (whether or not patentable)
in the performance of this Agreement, and has or will actually or constructively reduce it to
practice, Consultant will immediately give City’s Authorized Representative written notice
thereof and must promptly furnish City’s Authorized Representative with complete information
and/or disclosure thereon.

C. Representation. Consultant must perform all acts and take all steps necessary to ensure
that all intellectual property rights in the Works and Documents created and paid for under this
Agreement are the sole property of City and that neither Consultant nor its employees, agents
or subcontractors retain any interest in and to the Works and Documents created and paid for
under this Agreement, except that Consultant need not obtain patents, copyrights or
trademarks. Consultant represents that the Works and Documents created and paid for under
this Agreement do not and will not infringe upon any intellectual property rights of other
persons or entities. Consultant is granted an unlimited royalty free non-exclusive license to
utilize the Works and Documents created and paid for under this Agreement. Consultant will
indemnify; defend to the extent permitted by the City's Attorney; and hold harmless City, at
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Consultant’s expense, from any action or claim brought against City to the extent that it is
based on a claim that all or part of the Works or Documents created and paid for under this
Agreement infringe upon the intellectual property rights ot others. Consultant will be
responsible for payment of any and all such claims, demands, obligations, liabilities, costs and
damages including but not limited to reasonable attorney fees. If such a claim or action arises,
or in Consultant’s or City's opinion is likely to arise, Consultant must, at City’s discretion,
either procure for City the right or license to use the intellectual property rights at issue or
replace or modify the allegedly infringing Works or Documents created and paid for under this
Agreement as necessary and appropriate to obviate the infringement claim. This remedy of City
will be in addition to and not exclusive of other remedies provided by law.

D. City's Reuse of Works and Documents. If the Works and Documents created and
paid for under this Agreement are engineering plans, specifications or recommendations
requiring the certification of a licensed professional engineer, City acknowledges that such
plans, specifications and recommendations have been created solely for the specific project
covered by this Agreement and may not be suitable for reuse on other projects. There shall be
no restriction on reuse of the Works and Documents created and paid for under this Agreement,
but reuse without the written verification or adaptation by Consultant shall be done at City's
sole risk and without liability to Consultant. The City agrees to indemnify and hold harmless
the Consultant, its officers, directors and employees against any damages, liabilities, costs,
including reasonable attorney fees and defense costs arising from the reuse or modification of
the Works or Documents by the City or any person or entity that acquires the Works or
Documents from and with the knowledge and consent of the City, other than the Consultant
and any subcontractor of the Consultant.

E. Delivery of Documents. The originals of electronic and non-electronic deliverables
required under this Agreement must be relinquished to City upon written notification or request
by City.

20.  Disputes. In an effort to resolve any conflicts that arise during or following the completion of
the services described in this Agreement, the dispute will first be submitted to non-binding mediation
unless the parties mutually agree otherwise. The cost of mediation will be shared equally by the
parties. If either party does not agree with the outcome of the mediation, the parties can then otherwise
exercise their rights under this Agreement and under law. Unless otherwise specifically agreed or
provided herein, the prevailing party in any action regarding this Agreement shall be entitled to their
costs, disbursements and reasonable attorney fees as provided by law.,

21.  Governing Law. This Agreement shall be controlled by the laws of the State of Minnesota.
Jurisdiction and Venue for any disputes shall be in the District Courts of the State of Minnesota in

Becker County, Minnesota.

22, Conflicts. No salaried officer or employee of the City and no member of the Board of the City
shall have a financial interest, direct or indirect, in this Agreement. The violation of this provision

10
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renders the Agreement void. Any Federal regulations and applicable State statutes shall not be
violated,

23.  Successors and Assigns. This Agreement is binding upon the successors and assigns of the
parties.
End of Document

Adopted by Resolution of the City Council of the City of Frazee, Minnesota this 14" day of
September, 2015.

HanK 4 udtke, Mayor

Attest:

Jonathan Smith, City Administrator/Clerk/ Treasurer
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